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Abstract 
The research question is what international law instruments provide legal protection of 
medical personnel during armed conflicts. Medical personnel are a separate group of people 
that participate in armed conflicts, by providing humanitarian aid to victims. However, there 
are situations, when the medical personnel themselves need medical aid. In these cases the 
question arises on what base the medical personnel may obtain the necessary care.  
The method chosen for research is qualitative method. 
The thesis is divided into three sections. The first section describes the involvement of 
medical personnel into armed conflicts, the violations of the human rights of medical 
personnel. In the second section the author considers the notion “medical personnel” as well 
as their status of protection, the rights and duties of medical personnel, participating in armed 
conflicts including the representatives of International Organizations, as well as doctors of 
waging parties. Furthermore, to understand the level of protection that international law 
provides to medical personnel, it is worth considering which legal instruments carry out the 
following function. The third section is of recommendatory character. The author offers 
solutions to the problem of the protection of medical personnel.  
In the end, the author concludes, that on practice the violations of human rights of medical 
personnel take place; moreover, there is an insufficiency of legal framework for medical 
assistance in armed conflicts. Another conclusion is a lack of judicial mechanisms to realize 
the human rights of medical personnel during armed conflict. Thus, the following sphere of 
law requires further refinement. 
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Introduction 
One of compulsory participants of each armed conflict or any emergency is medical 
personnel, due to a big number of victims that need medical care. The work of physicians 
endangers their lives. Quiet often medical personnel become victims of different attacks 
themselves.
1
 After that, they don’t file a claim to the Court, as during the hostilities in the 
country, no Court will consider their claim. 
To find out how the rights of medical personnel are protected in armed conflict it is necessary 
to understand their status and the number of duties, they bear. Medical personnel as well as 
religious workers are considered to be special group of participants, taking part in hostilities. 
Here a question rises whether these two specific groups of people have the same legal 
protection as civilians? 
Geneva Convention of 12 April 1949 will help us to answer this question, as it is the main 
international instrument that provides legal protection of all participants of the hostilities, 
including medical personnel, its facilities and supplies. The following text devotes the 
chapters three, four, five and six to the protection of medical units and establishments, 
medical personnel, buildings and materials, and medical transports respectively. This division 
shows that each issue is crucial separately. According to article 9 of the First Geneva 
Convention:  
The provisions of the present Convention constitute no obstacle to the humanitarian 
activities which the International Committee of the Red Cross or any other impartial 
humanitarian organization may, subject to the consent of the Parties to the conflict 
concerned, undertake for the protection of wounded and sick, medical personnel and 
chaplains, and for their relief. 
 Furthermore, in case the representatives of medical personnel are captured, they are under 
protection and they should be allowed to carry on their professional obligations until the 
patient gets well.
2
 
Another well-known fact about the protection of medical personnel is that their transport has a 
specific emblem of Red Crescent/Red Cross/Red Crystal that makes them inviolable.
3
 
However, on practice it does not work, as there are many cases when the medical personnel is 
attacked and even dies. 
So, the first question of the thesis is whether the existing legal protection of medical personnel 
in armed conflicts is enough for them to carry out their responsibilities and the second 
question is whether the medical personnel has a right to get humanitarian aid themselves. 
 
                                                          
1
 Médecins Sans Frontières. Initial MSF internal review: Attack on Kunduz Trauma Centre, Afghanistan 
November 2015.Available on : http://www.msf.org/sites/msf.org/files/msf_kunduz_review_041115_for_public_
release.pdf. Accessed November 5,2018. 
2
 Geneva Convention (II) for the amelioration of the condition of wounded, sick and shipwrecked members of 
armed forces at the sea of 12 August 1949, Article 37.Available on: http://www.un.org/en/genocideprevention/d
ocuments/atrocity-crimes/Doc.31_GC-II-EN.pdf . Accessed November 5, 2018. 
3
 Geneva Convention (I) for the amelioration of the condition of wounded, sick and shipwrecked members of 
armed forces in the field of 12 August 1949, Article 40.Available on: 
https://www.icrc.org/en/doc/assets/files/publications/icrc-002-0173.pdf . Accessed November 5, 2018. 
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Chapter 1. The role of medical personnel in armed conflicts 
 Medical personnel are always present in armed conflicts as their core function is to help to 
the wounded and sick. However, they happen to become a target themselves. The first 
subchapter will reveal how the medical personnel is caught into armed conflict. After that the 
author will consider and answer the question whether the International Law protects the 
medical personnel during armed conflict or not. Of course the following issue will be shown 
on practice. 
1.1The involvement of medical personnel into the hostilities 
Medical personnel is an important component besides the warring parties of each armed 
conflict or other emergencies. As their activities are:  
a) the search for, collection, transportation, diagnosis, or treatment—including first aid 
treatment—of the wounded, sick, and shipwrecked; 
b) the prevention of disease; 
c) the management and administration of medical units or means of transportation.4 
While carrying out their duties medical personnel is endangered. That is why they need to 
obtain special protection. Medical personnel may become a target and even be captured. 
Regarding being a target, Geneva Law
5
 states that medical personnel, its facilities and 
supplies cannot be attacked by the participants of the armed conflict.
6
 Another thing is that 
after any physician is captured he can continue carrying out his duties and after the recovery 
of patient, the physician may be set free.
7
 
Attacks on health workers and healthcare settings are the matter of worldwide concern. The 
World Health Organization consolidates annual reports on the number of assaults, victims, 
and countries, facing crises. Thus, in 2016, the WHO declares the report of 302 attacks in 
twenty countries, facing emergencies, among which 69 percent were reported in Syria.
8
 If you 
compare the data with 2017, then the situation has improved a little bit. Although the Syrian 
Arab Republic is still the leader in the number of attacks, the number of deaths and injuries 
slightly decreased.
9
 Concerning the number of attacks on health care in the third quarter of 
2018
10
, the number constitutes only 69 attacks that extremely differ from the data of 2017.The 
number of deaths and injuries has also decreased. One should not forget that the following 
data is only for one quarter as the 2018 has not finished yet. Despite this fact, already this 
small result serves as a proof that the participants of the hostilities began to respect the 
representatives of medical staff more than before. 
                                                          
4
 Article 24 of GC I 
5
 Four Geneva Conventions 
6
 See Art. 24 of Geneva Convention I, Art. 36 of Geneva Convention II, Art. 20 of Geneva Convention IV 
7
 Additional Protocol I Art. 16, Additional Protocol II Art. 10 
8
 WHO, “Attacks on health care dashboard. Reporting period 1 January to 31 December 2016”. 
Available on : http://www.who.int/emergencies/attacks-on-health-care/attacks_dashboard_2016_updated-
June2017.pdf?ua=1 . Accessed November 5, 2018, 
9
 WHO, “Attacks on health care dashboard. Reporting period 1 January to 31 December, 2017”.  
Available on: http://www.who.int/emergencies/attacks-on-health-care/dashboard2017-full.pdf?ua=1 . Accessed 
November 5,2018 
10
 WHO, “Attacks on health care dashboard. Reporting period 1 July to 30 September 2018”. Available on: 
https://www.who.int/emergencies/attacks-on-health-care/Attacks-Dashboard-new-23November2018-
Q3.pdf?ua=1 .Accessed November 5,2018. 
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The WHO called up to the protection of health workers and for immediate access to besieged 
population. Attacks on the health sector have continued at an alarming level in the past year 
on the territory of Syrian civil war. Dr Tedros Adhanom Ghebreyesus, WHO Director-
General, stated that:  
Every attack shatters communities and ripples through health systems, damaging 
infrastructure and reducing access to health for vulnerable people. WHO calls on all 
parties to the conflict in Syria to immediately halt attacks on health workers, their 
means of transport and equipment, hospitals and other medical facilities.
11
  
The moment when the physicians are hired to the work, it could be either permanent or 
temporary work
12
, they automatically risk with their lives. In their turn both parties to the 
armed conflict have to provide full access for the medical staff to the  scene of a combat to 
search for and collect the wounded and sick. This provision exists in the case of both 
international and internal conflicts:  
Whenever circumstances permit and particularly after an engagement, all possible 
measures shall be taken, without delay, to search for and collect the wounded, sick and 
shipwrecked, to protect them against pillage and ill-treatment, to ensure their adequate 
care, and to search for the dead, prevent their being despoiled, and decently dispose of 
them.
13
  
Another crucial thing is that  members of medical personnel may not be punished for 
activities carried out, no matter what the circumstances may have been and regardless of the 
person benefiting from their actions, as long as these were compatible with medical ethics. No 
one may ever be harassed for having collected and given care to wounded or sick persons.
14
  
The reasons of the issue that medical personnel may become a target are the following: 
1. Carrying out their duties right under fire; 
2. Warring parties do not distinguish medical personnel from civilian population (what is 
a grave violation of international humanitarian law); 
3. Full devotion of the medical personnel into the treatment of wounded and sick; 
4. Distinctive emblems protect medical personnel and its facilities only in theory. 
Of course, living in fear for your own life every day is very difficult. A great example of the 
attacks on health care as a whole is a conflict in Afghanistan, where only for the 2017 year 
164 health facilities have been forced to close temporarily due to insecurity and conflict and 
45 facilities remain closed. The forced closure of health facilities is currently affecting around 
3 million people’s access to healthcare in Afghanistan.15 Unstable situation in the country 
influences badly on the whole population. That is why it is necessary to find a solution and 
stop any attacks on medical personnel and their facilities during armed conflicts. Until now 
medical staff becomes a target of attacks. The question is how can the world community solve 
the following problem? 
Warring parties sometimes do not implement the norms of international law, under which 
medical personnel is protected.
16
 The consequences of the following actions are great 
                                                          
11
 WHO, “Seven years of Syria’s health tragedy”.Available on : http://www.who.int/mediacentre/news/releases/2
018/seven-years-syria/en/ . Accessed November 5, 2018. 
12
 Article 24 and 25 of GC I 
13
 See Additional Protocol II Art. 8, Geneva Convention I Art. 15 
14
 Geneva Convention I Art. 18, Additional Protocol I Art. 16, and Additional Protocol II Art. 10 
15
WHO. Attacks on healthcare on the rise in Afghanistan. Available on: http://www.emro.who.int/afg/afghanista
n-news/attacks-on-healthcare-on-the-rise-in-afghanistan.html .Accessed November 5, 2018. 
16
 Supra note 6  
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numbers of victims not only of the participants of the hostilities but also among the medical 
personnel. Geneva Conventions that are the most important text, providing legal base for the 
armed conflicts and all its participants pay special attention to the protection of personnel in 
armed conflicts. The medical personnel include the physicians of both conflicting parties, 
representatives of International Committee of the Red Cross and of neutral states.
17
 
One would say that the medical personnel wearing distinctive emblems are automatically 
under the protection. But does it really work such a way on practice? In fact, it does not. 
There are some examples. 
In 2012, one Syrian Arab Red Crescent volunteer was killed and three others were injured 
while being on duty. He was shot and killed in a vehicle marked with the Red Crescent 
emblem. Such accidents happen often. The following situation shows that the distinctive 
emblems in fact do not protect medical personnel and their facilities. The president of the 
Syrian Arab Red Crescent Dr Abdul Rahman al-Attar, stated:   
We are saddened and extremely shocked by the death of Mohammed al-Khadraa. This 
is the third fatal incident involving the Red Crescent in less than eight months.
18
  
Medical personnel, medical facilities and ambulances must not be harmed.
19
 Health-care 
personnel, in particular Syrian Arab Red Crescent volunteers, must be able to provide aid 
unhindered and in safety. The Red Cross and Red Crescent emblems must be respected by all 
sides. 
After six of the remaining functioning health-care facilities in Aleppo had been destroyed and 
several patients and health-care providers killed, including one of the last pediatricians left 
there, the President of the Spanish Red Cross, Javier Senent stated:  
Nobody wants to live near a hospital in Aleppo.
20
 
That's how Spanish Minister of Foreign Affairs José Manuel García-Margallo summed up the 
tragedy of Aleppo, devastated by five years of civil war in an article published in Spanish 
newspaper El País on 24 May. Particularly, he stated:  
In recent weeks, half a dozen medical facilities have been destroyed by an upsurge in 
fighting that has left hundreds dead in a once vibrant village and now a desolate 
landscape of ruins. Mohamed Wasim Moaz, a pediatrician who refused to abandon 
children who have lost their childhood under the fire of war, perished in one of those 
attacks. Like Mohamed, many other doctors and medical personnel are falling into 
conflict zones, often because of intentional attacks aimed at taking the lives of those 
who have sworn to save those of their fellow men, even those of their declared 
enemies. International law is unequivocal: any deliberate attack against personnel and 
medical facilities in an armed conflict constitutes a war crime.
21
   
Another example is the US aerial attack on 3 October 2015 on Kunduz Trauma Centre (KTC) 
in Afghanistan that seriously complicated medical care in the region. As a result, the main 
building of the hospital was destroyed. When the hospital was built, “Médecins Sans 
                                                          
17
 Article 24, 26 and 27 of GC I 
18
ICRC. Syria: Syrian Arab Red Crescent volunteer killed,  Available on: https://www.icrc.org/en/doc/resources/
documents/news-release/2012/syria-news-2011-04-25.htm . Accessed November 5,2018  
19
 Art. 19 of GC I 
20
 José manuel garcía-margallo “El dolor y la esperanza” (“The Pain and Hope”) El pais (2016). Available on: 
https://elpais.com/elpais/2016/05/23/opinion/1464016079_126665.html .  Accessed November 5 ,2018 
21
 Ibid. 
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Frontières” (MSF)22 has already been working in the region. Trauma centre was the only 
facility of such kind in north-eastern Afghanistan providing free medical care. The work of 
the Trauma centre was based on the principle of equality, i.e. all patients were treated without 
any distinctions of their ethnicity, religious beliefs or political affiliation, and the priority may 
be authorized only on medical grounds. 
23
 The Trauma Centre provided high-quality free 
surgical care to victims of general trauma like traffic accidents, as well as those presenting 
with conflict-related injuries: bomb blasts or gunshots. Observing success of its Trauma 
Centre, MSF opened another clinic in Chardara district, 15 km from Kunduz, where nurses 
provided immediate care to trauma patients before being transported to Kunduz city. The 
reason of the opening of the second clinic was to save the time on keeping patient’s life.24 
The aim of the MSF activities in Kunduz is to reach an agreement with all parties to the 
conflict and subsequently, to respect the neutrality of their medical facility. Afghanistan is the 
most relevant example, where the warring parties reached an agreement with the health 
authorities of both the government of Afghanistan the relevant armed opposition groups. 
These agreements obliged parties to respect the provisions of international humanitarian law 
including: 
- Guaranteeing the right to treat all wounded and sick without discrimination; 
- Immunity from prosecution for performing their medical duties for our staff; 
- Respect for medical and patient confidentiality; 
- Respect of a ‘no-weapon’ policy within the hospital compound.25 
The representatives of the militaries involved in the conflict: all international military forces 
such as the United States, the regular and Special Forces branches, ISAF
26
 and later Resolute 
Support command structures, Afghan National Army, National Police and National Security 
agencies as well as the military command structures of armed opposition groups endorsed the 
following obligations. The local military hierarchy of all warring parties agreed to a no-
weapons policy within the MSF facility. These agreements were brought into practice through 
the implementation of the no-weapons policy in the Kunduz Trauma Centre.  
Besides the examples when the medical supplies and medical personnel are attacked, there are 
also cases when the governments of the countries punish physicians for carrying out their 
obligations. The author will consider such cases below. It is crucial to pay attention of the 
community to the following problem, so that the society is aware of the following issue on 
practice.   
1.2 The obstacles that interfere the activities of medical personnel 
One of the important provisions that regulate the activities of the medical personnel on the 
battlefield is that medical staff shall be given all necessary assistance in carrying out their 
functions and will not be compelled to carry out tasks that are not compatible with their 
                                                          
22
 MSF - is a worldwide movement of current and former field staff, grouped into national and regional 
associations, providing humanitarian help. 
23
 The following principle is fixed in GC I Art.12 
24
Supra note 1 
25
 Ibid. 
26
 International Security Assistance Force – NATO-led security mission in Afghanistan, established by the 
United Nations Security Council in December 2001. 
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missions.
27
 Moreover, the parties to the conflict will provide any necessary assistance for the 
civilian physicians in areas where their services are disrupted because of combat activity.
28
In 
theory the following norms are ideal and provide all the necessary protection and assist 
medical staff to save lives of victims. However, there are situations of twofold character when 
one may easily confuse what is right and what is wrong. For example, the author will consider 
several cases when the authorities made a decision to prosecute the medical staff for 
considering  their help to  the patients as the contribution into the development of terrorist 
organizations .There is no developed mechanism that could suggest how to act. 
In Peru during its internal armed conflict, some physicians were prosecuted on terrorism-
related charges in part for providing medical assistance to members of Sendero Luminoso (the 
Shining Path). In 1996 Dr. Maria De La Cruz-Flores was charged with the crime “of 
collaboration with terrorists” and sentenced to twenty years in prison.29 In an order issued in 
1995 to open the pre-trial investigation, the Criminal Court stated that:  
 (…) the defendant and the others were members of the Peruvian Communist 
party (Sendero Luminoso) and had provided medical attention, treatment, 
operations supply of medicals and medical instruments for the care of criminal 
terrorists. 
30
 
The following actions constitute the crime established and penalized in article 4 of Decree 
Law № 25,475.31 Dr. De La Cruz-Flores was not convicted for membership in terrorist 
organization, but for the collaboration with the members of such organization and unlawful 
association with the terrorists. Finally, the Inter-American Court of Human Rights decided to 
provide both medical and psychological treatment to the accused, release her and 
reincorporate Dr.Maria De La Cruz-Flores as a physician into public institution and give the 
compensation to the doctor.
32
 
Another example took place in Colombia, where the Supreme Court penalized a medical 
professional who managed the longer-term specialized care of members of the Fuerzas 
Armadas Revolucionarias de Colombia (the Revolutionary Armed Forces of Colombia).The 
following  medical professional not only provided medical and surgical services to members 
of an armed group party to the conflict, but :  
(…) also managed the patients that were sent to the hospital in Bogotá, referring them, 
whenever necessary, to specialised clinics depending on the pathology they 
presented.
33
  
According to the opinion of Ekaterina Ortiz Linares and Marisela Silva Chau, in their article 
“Reflections on the Colombian case law on the protection of medical personnel against 
punishment” neither the objective nor the subjective elements of the crime of rebellion are 
met in this example.
34
 The objective part is not met as the activity of the physician has been 
characterized as a part of the health-care professional’s medical activities that is consequently 
                                                          
27
 API Art. 15, APII Art. 9 
28
 AP I Art.15 
29
 De La CruzFlores v. Peru, (18 November 2004, unreported) Available on: http://www.corteidh.or.cr/docs/caso
s/articulos/seriec_115_ing.pdf . Accessed November 5,2018.  
30
 Ibid. § 73 (20)  
31
 Ibid. 30  
32
 Supra note 29, §50 
33
  Ekaterina Ortiz Linares and Marisela Silva Chau “Reflections on the Colombian case law on the protection of 
medical personnel against punishment”, International Review of the Red Cross (2013), 95 (890), p.253, accessed 
November 5, 2018, doi:10.1017/S1816383114000204  
34
Ibid.p.259 
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protected by international humanitarian law. As for the subjective part, first, it is necessary to 
prove that the mere remission to legally constituted clinics and hospitals is intentionally 
aiming to overthrow the legally constituted government. Moreover, even if the doctor knows 
of a patient’s membership of a criminal group, he is not obliged to denounce it.35 
It should also be highlighted that, even though an activity may fall into the sphere of ‘medical 
activities’ protected by international humanitarian law, the fact that a person performs this 
duty permanently in favor of members of an armed group has raised questions within the 
jurisprudence. Such situations often take place. As a rule, the representative of medical care 
loose and the Court considers their actions as those, strengthening the opposition. In the 
example given here, the Supreme Court of Justice considered that the medical activities 
performed by the accused, even though they had no direct connection with the armed 
confrontation, strengthened the guerrilla group since healed members of the group would 
subsequently return to ﬁght against the government armed forces. This, according to the 
Court, was enough to condemn the accused for the crime of rebellion.
36
 
Syria, where the civil war is still in force, is a region that health care system suffered the most. 
Due to the endless attacks both aerial and land medical facilities and medical staff easily 
become targets. In Syria, the authorities detained physicians on the same grounds as in 
previous examples, for giving medical care to wounded opposition fighters designated as 
terrorists, and it attacked healthcare facilities in terrorist-controlled areas. Such occasions 
began to take place in 2012 when for the first time the hospital named Dara’a37 was attacked 
after helicopters surveyed the area. Patients receiving treatment at the time were evacuated, 
while others were killed during the attack. Later in 2013, a fighter jet dropped a bomb on the 
National Hospital of Al Raqqa, causing the total destruction of the intensive care unit and 
injuring three medical staff members.
38
 
Ambulance drivers, nurses, doctors and medical volunteers have been attacked, arrested, 
unlawfully detained, and disappeared. The Syrian government adopted the laws 19, 20, 21 
issued on 2 July 2012 to fight against the terrorism.
39
 At the same time the following norms 
effectively criminalised medical aid to the opposition. These legislative acts contravene the 
customary international humanitarian law rule that under no circumstances shall any person 
be punished for carrying out medical activities compatible with medical ethics, regardless of 
the person benefiting therefrom.
40
 
Thus, enforcing the following anti-terrorism laws, the representatives of the Intelligence and 
law enforcement agencies have forcibly disappeared medical personnel providing treatment to 
perceived opposition supporters. From June 2011 until early 2012, Government security 
services repeatedly raided Bab Sbaa National Hospital in Homs, arresting doctors and nurses. 
One nurse explained that “at one point there were no more doctors left in the hospital.”41 
During 2012, Government forces arrested and executed extra-judicially medical personnel on 
the ground of their work at Aleppo’s opposition affiliated Al Zarzou Hospital. In June 2012, 
Air Force Intelligence arrested three medical professionals at the hospital. Their burned 
                                                          
35
 Ibid.p. 263 
36
 Supra note 33, p.263 
37
 The state hospital in Tafas region 
38
Human Rights Council, Assault on medical care in Syria 13 September 2013    
39
 Ibid. 
40
 Supra note 7 
41
 “Why doctors in Syria have become high-value targets”, Channel 4,  28 September 2013.Available on: 
https://www.channel4.com/news/syria-doctors-civil-war-the-lancet-damascus .Accessed November 5,2018 
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bodies were found three days later.
42
 Later, in July 2012, Dr. Nur Maktabi, a senior doctor at 
Al Zarzou Hospital went missing. In December 2012, he was found dead. A surgical assistant 
at Al Zarzou Hospital disappeared in October 2012. In mid-December 2012, the hospital’s 
anesthetist disappeared at a Government-controlled checkpoint on his way home from 
Aleppo. 
As the result of the following policy the number of medical staff has decreased as a 
considerable number of doctors have left the country or accepted the restrictions that security 
forces imposed on hospitals. On the other hand such policy is developed to gain military 
advantage by depriving the opposition and those perceived to support them of medical 
assistance for injuries sustained.  
Other doctors, who have left Government-controlled areas, attempted to continue their 
mission of providing medical care in opposition-controlled areas. However, they were not 
safe there too, as certain anti-Government armed groups also failed to respect medical 
personnel. For example, in late April 2013, the head doctor of a field hospital in northern 
Aleppo city was detained by members of Jabhat Al Nusra
43
 for his refusal to display the 
banner of the opposition’s organization in the hospital. He insisted that the hospital was a 
neutral space and it is not a right place for the banner of any organization. After this, the 
doctor was held by the Sharia Committee for several days.
44
 
Having a look at the following occasions in Syria, one may conclude that the Government 
forces have abused the vulnerable, the wounded and the sick, exploiting their need for 
medical aid to further military aims. By attacking medical facilities, using hospitals as bases 
for military action, targeting medical personnel and interfering with patients receiving 
treatment, Government forces have committed a serious crime by denying medical aid to 
those affiliated with or part of the armed opposition. Syria’s attempts in fighting against 
terrorism require praise, but from the point of view of international law their laws are a 
serious grave of international humanitarian law.  
Similar cases as those in Syria took place in the United States of America. Thus, The United 
States prosecuted an American physician for agreeing to be an “on call” doctor for wounded 
members of al-Qaeda the next time that doctor travelled to Saudi Arabia.
45
 In the following 
case again rises a question of the importance of providing your medical duties or stand against 
the terrorism, thereby letting victims die at the battlefield. The United States District Court for 
the Southern District of New York  concluded that Rafiq Sabir, who swore an oath of 
allegiance to al Qaeda,  violated  18 U.S.C. § 2339B46, and sentenced to a 300-month term of 
incarceration. It is a contradictory issue, as it is difficult to define whether Mr.Sabir worked as 
a representative of the terrorist organization or only carried out his professional duties. In fact, 
he was not present at the battlefield as he was supposed to be a doctor “on call”. Sabir tried to 
appeal the Court decisions; however he did not succeed in it. Dr. Sabir’s defense posed two 
hypothetical situations that, in its turn, challenge the government’s view that Section 2339B 
                                                          
42
 Ibid. 
43
 Salafist jihadist organization fighting against Syrian government forces in the Syrian Civil War 
44
 Supra note 38 
45
 United States of America vs. Abdulrahman FARHANE, Docket Nos. 07-1968-cr (L), 07-5531-cr (CON). 
Decided: February 04, 2011.Available on: https://caselaw.findlaw.com/us-2nd-circuit/1554703.html .Accessed 
November 5,2018 
46
 United States Code Title 18 Section  2339B - Providing material support or resources to designated foreign 
terrorist organizations, available on: https://www.law.cornell.edu/uscode/text/18/2339B .Accessed November 
5,2018. 
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covered his conduct. The defense argued that the government’s interpretation would apply 
both to a doctor who treated a patient later discovered to be a jihad fighter and to a health 
worker with an NGO, such as MSF, who treated a jihadist wounded in conflict. The court 
rejected the claims because in both, “a reasonable doctor would understand that he could not 
be subject to prosecution under 2339B,” and because neither practitioner in these hypothetical 
situations “is acting under the ‘direction or control’ of a designated foreign terrorist 
organization knowing that said organization engages in terrorism.”47 Dr.Sabir was charged 
together with another person, called Tarik Ibn Osman Shah, who also provided material 
support to the representatives of the jihadist organization. Particularly, Dr.Sabir was 
prosecuted for knowing and not reporting to the authorities of USA about the engagement of 
al-Qaeda activity and that they continue to engage people into their organization.
48
   
The United States of America penalized an American citizen for seeking to travel to Iraq and 
Syria to provide medical care to wounded members of the Islamic State of Iraq and al-Sham 
(ISIS) and in hospitals in ISIS-held territory. The following measure is again an attempt to 
fight against terrorism, as the ISIS is a Salafi jihadist militant group that is prohibited all over 
the world. Thus, any attempts of people to cooperate or somehow help to ISIS or its members 
are prosecuted even if it is a medical care. Shannon Conley was prosecuted for her connection 
to the ISIS for providing material support. She was charged for the violation of 18 U.S.C. § 
371
49, referencing 18 U.S.C. § 2339B.It is worth mentioning that Conley pleaded guilty, as 
she voluntarily helped to the ISIS and knew about the conspiracy. As she communicated with 
the representative of ISIS via internet and she participated in various trainings, thus preparing 
for her trip to Syria. The defendant also had a number of items demonstrating proficiency and 
certifications for a variety of specialized skills, including first aid/nursing certification, US 
Army Explorers certification, National Rifle Association certification, and a field first aid 
manual.
50
The following facts prove that Conley intentionally prepared for joining the ISIS 
that is why she at once pleaded guilty. 
Furthermore, the USA authorities prosecuted a Canadian in part for providing English 
lessons in an al-Qaeda clinic in Afghanistan to assist nurses in reading medicine labels. In the 
following case Mohamed Abdullah Warsame is charged with conspiracy to provide material 
support and resources to a designated Foreign Terrorist Organization. The accusations are 
again based on  the violation of 18 U.S.C. § 2339B. According to the prosecution, the nurses 
in the clinic attended to Al Qaeda members who were participating in nearby terrorist 
training camps. The alleged English language training in this case is connected to a Foreign 
Terrorist Organization’s terrorist activities, as it would likely speed the healing and eventual 
return of terrorist militants to Al Qaeda training camps. Further, the training was provided in 
an Al Qaeda clinic in Kandahar, in close proximity to terrorist training camps. As such, the 
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Court found that this alleged behavior is closely tied to terrorist activity, so that Mr. Warsame 
would likely understand his conduct to be criminalized as “training” under § 2339B.51 
Looking at the following cases, it is crucial to consider whether the medical assistance to 
armed groups at the battlefield differs from the one to terrorist groups, such as ISIS and al-
Qaeda, or not. Medical care to armed groups is the main aim of medical staff, working during 
armed conflicts. In the following case their assistance is considered as good deed. However, 
the same activities, provided to the representatives of the terrorist organizations are 
considered to be cooperation or support to it. The problem is that no legal source contains 
provisions, prohibiting physicians to treat the representatives of terrorist organizations. O the 
contrary, Article 16 of the Additional protocol I to Geneva Conventions 1949 states that: 
 Under no circumstances shall any person be punished for carrying out medical 
activities compatible with medical ethics, regardless of the person benefiting 
therefrom. 
However, the policy of states as, for example Iran, shows that in order to fight effectively to 
the terrorism, any medical aid is considered as the material support to terrorists.
52
  
The U.N. Security Council has been a key international institution of the responses, requiring 
member states to take broader steps to eliminate terrorist threats. Yet so far, the Council has 
not required that, in doing so, states fully exempt impartial wartime medical care, even in 
circumstances that would render such care protected under international humanitarian law. 
Rather, the Council seems to consider providing medical assistance and supplies to al-Qaeda 
and its associates as at least a partial ground for designating those who facilitate such care as 
terrorists themselves 
53
 
Protection of a physician who provides medical care to al-Queda may not garner much 
support, as it is part of the fabric of international humanitarian law. At first sight, the legal 
protection for medical care to an ISIS fighter or a member of the Shining Path may attract 
little sympathy. But those safeguards represent a complex system of international 
humanitarian law protections together. If you try breaking one, you risk unraveling the 
broader wartime international law protective regime—a regime that aims, however 
imperfectly to date, to cover not only terrorists but all wounded people in armed conflict: 
military and civilian, terrorist and non-terrorist alike.
54
 
The following cases show that it is rather difficult to provide medical care and fighting against 
terrorism at the same time. Therefore, it is necessary to develop a legal mechanism, that will 
include all the possible situations and that will help medical staff to provide medical care 
without getting criminal sanctions. Of course their medical activities should have only 
humanitarian character and they should not have any connection with the terrorist 
organizations. 
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Chapter 2.The level of protection of medical personnel during armed 
conflicts 
Nowadays the protection of medical personal during armed conflicts is an issue of great 
importance, as due to the continuing conflicts and emergencies they are in danger. Besides 
their difficult mission on saving lives of victims, there are situations when the medical 
personnel themselves need medical aid. So, which international instrument provides their 
protection? 
2.1What constitutes in “Medical personnel” in armed conflicts? 
Before proceeding to the question of protection of medical personnel, it is necessary to 
understand who exactly is included in this concept. According to the First Geneva Convention 
besides nurses and doctors, hospital administration
55
, members of the armed forces assigned 
to medical units
56
, members of Red Cross Organisations and other volunteers
57
, as well as by 
an extension of Protocol I of 1977, all civilian medical personnel
58
 belong to medical 
personnel. They all are under protection not only on the ground, but also in the sea.  
The term “medical personnel” refers to staff assigned, by a party to the conflict. Their 
activities are: searching for, collection, transportation, diagnosis or treatment, including first-
aid treatment of the wounded, sick and shipwrecked, and the prevention of disease, to the 
administration of medical units or to the operation or administration of medical transports.
59
 
 The representatives of medical personnel can be of three types : 
1) Medical personnel of a party to the conflict, whether military or civilian, including those 
assigned to civil defense organizations; 
2) Medical personnel of National Red Cross or Red Crescent Societies and other voluntary aid 
societies duly recognized and authorized by a party to the conflict, including the ICRC; 
3) Medical personnel made available to a party to the conflict for humanitarian purposes by a 
neutral or other State which is not a party to the conflict; by a recognized and authorized aid 
society of such a State; or by an impartial international humanitarian organization.
60
 
The essence of the following definition is that medical personnel have to be exclusively 
assigned to medical duties to enjoy the special protection they are entitled. It is worth 
mentioning that the medical assignment can be either permanent or temporary. If it is 
permanent, then respect and protection are due at all times. If the medical assignment is only 
temporary, respect and protection carries out only during the time of that assignment. Only 
medical personnel assigned to medical duties by a party to the conflict enjoy protected status. 
Other persons performing medical duties enjoy protection against attack as civilians, as long 
as they do not take a direct part in hostilities.
61
 In its turn civilians are also protected during 
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armed conflicts. Article 12 of the First Geneva Convention contains the fundamental principle 
of the so-called Geneva Law, under which  
The members of armed forces, wounded and sick, will be protected and respected in 
all circumstances.
62
  
Respectively, the witnesses of the hostilities cannot be protected or cared for, unless medical 
personnel are likewise respected, and medical installations are spared. Therefore the immunity 
of medical staff and facilities from attack is a result of the principle that the wounded and sick 
in armed forces are inviolable. Persons administrating medical units or medical transports also 
fall under the definition of “medical personnel” given by international humanitarian law.63 
The notion of administration and operation of medical units and transports is broadly 
conceived: it includes people who are not actually caring for wounded, sick or shipwrecked, 
for example, hospital cooks, cleaners, ambulance drivers and mechanics.
64
 
The whole medical personnel, including the physicians assigned by the parties of the conflict 
and ICRC accordingly, have to wear uniform with distinctive emblems like Red Cross/Red 
Crystal/Red Crescent as it was mentioned before. The following emblems provide obligatory 
protection for the medical personnel. The people, who are not assigned by the party of the 
conflict, for example the representatives of non-governmental organizations, are not medical 
personnel and as a result they have no right to display the distinctive emblems. The physicians 
of NGOs such as CARE and Médecins Sans Frontières (Doctors Without Borders) might 
wear other recognizable symbols. However, the following symbols do not benefit from 
international legal protection, although their work in favour of the victims of armed conflict 
must be respected. Consequently, they also should be protected, as they are providing care to 
the sick and wounded.65 
Furthermore the medical personnel can be of two kinds: military and civilian. Respectively, 
the term “military medical personnel” refers to medical personnel who are members of the 
armed forces. The term “civilian medical personnel” refers to medical personnel who are not 
members of the armed forces but who have been assigned by a party to the conflict 
exclusively to medical tasks. 
Military medical personnel (MP) both permanent and temporary are under protection of the 
First Geneva Convention.
66
 Thus Article 25 stipulates that:  
Members of the armed forces specially trained for employment, should the need arise, 
as hospital orderlies, nurses or auxiliary stretcher-bearers, in the search for or the 
collection, transport or treatment of the wounded and sick shall likewise be respected 
and protected if they are carrying out these duties at the time when they come into 
contact with the enemy or fall into his hands.  
The Convention refers military MP to the auxiliary one. Despite this fact they are also under 
legal protection. 
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The Second Geneva Convention for the Amelioration of the Condition of Wounded, Sick and 
Shipwrecked Members of Armed Forces at Sea of 12 August 1949 also has the provisions, 
regarding the MP. However, in this text MP is not picked out to the separate provision. On the 
contrary, there are only two articles that include the Personnel in general: religious personnel, 
medical and hospital personnel, and their crews. The same way as in the Fist Geneva 
Convention here the representatives of the personnel cannot be captured while carrying out 
their duties, even despite the presence or absence of wounds.
67
 It is worth mentioning that the 
personnel of both warring parties are under legal protection. 
Naturally, the members of Voluntary Aid Societies and National Red Cross Societies are 
under the same protection as the staff named in Article 24, as the representatives of the 
following societies are subject to military laws and regulations.
68
  The similar provision has 
the Second Geneva Convention that stipulates that:  
Hospital ships utilized by National Red Cross Societies, by officially recognized relief 
societies or by private persons shall have the same protection as military hospital ships 
and shall be exempt from capture (…) 
69
  
The second paragraph of the following provision is crucial as each ship, providing 
humanitarian aid must have certificates from the responsible authorities, stating that the 
vessels have been under their control while fitting out and on departure. 
The definition of religious personnel is similar to the one of MP. Although, there is an 
important distinctive feature in it: these civilian or military persons who are permanently or 
exclusively engaged in the work of their ministry and attached to the armed forces of a party 
to the conflict. Religious personnel may also be attached to medical units or medical 
transports of a party to the conflict, to civil defense organizations of a party to the conflict; 
they may be attached by a neutral or other state party, which is not a party to the conflict for 
humanitarian purposes, by a recognized aid society of such a State, or by an impartial 
international humanitarian organization.
70
Of course not every clergyman is covered, as a link 
with the party to the conflict is required: the authorities have to designate religious personnel 
officially creating relationship with the armed forces.
71
  
Additional protocol I gives notions to both medical units and medical transports. Medical 
units are defined as  
establishments and other units, whether military or civilian, organized for medical 
purposes or for the prevention of disease
 72
.  
They should be exclusively assigned to these purposes, to be determined at the moment of 
their actual use.
73
 In its turn, medical transports’ definition as  
the conveyance by land, water or air of the wounded, sick, shipwrecked, medical 
personnel, religious personnel, medical equipment or medical supplies” and “as any 
means of transportation ,whether military or civilian, permanent or temporary, 
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assigned exclusively to medical transportation and under the control of competent 
authority of a party to the conflict.
74
 
2.2 The rights and duties of medical personnel during armed conflicts 
As well as the UN, international organizations as World health Organization (WHO), 
International Committee of the Red Cross are involved into the humanitarian aid in armed 
conflicts. The following organizations as a rule provide medical care on the voluntary basis. 
Their aim is to somehow help to sick, wounded and shipwrecked in the field. By helping to 
victims, the human rights of medical personnel themselves are violated. To change the 
situation it is important to consider the rights and duties of medical personnel. The core rights 
are right to health and right to life. The right to health, in international law, is inter alia, 
contained in article 12 of the International Covenant on Economic, Social and Cultural 
Rights. The following article interprets the right to health as:  
the right of everyone to the enjoyment of the highest attainable standard of physical 
and mental health.
75
    
The right to health framework is set forth in General comment No. 14 of the Committee on 
Economic, Social and Cultural Rights, which interprets the right to health. The same way as 
each human right, human right to health mandates States to respect protect and fulfil the right 
to health of everyone, including persons affected by and/or involved in conflicts. 
Medical personnel carry out their activities on the base of so - called “medical ethics” that in 
fact mean principles that all the people, involved into medical care must respect.
76
 The 
obligation to respect the principles of medical ethics is repeated in the statement of the general 
protection which positive international law recognizes as due to medical duties. 
Duties of medical personnel are: 
• no direct participation in hostilities: 
a) they may be armed, but only with light weapons; 
b) may only use weapons for their own defence of for that of the wounded and sick under 
their care; 
• respect for medical ethics; 
• give care without discrimination; 
• respect principle of neutrality; 
• identification. 
In fact, all the duties are the consequences of the Geneva Conventions. However, there are 
some cases, when the following duties are violated. Now the author is going to consider an 
example of case to each duty. 
Concerning the duty on direct participation in hostilities, especially the use of arm The Peleus 
Trial is a great example. As in the following case the doctor who was a part of a crew used 
gun against the members of the Greek ship as the captain ordered him. The “Peleus” was a 
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Greek ship chartered by the British Ministry of War Transport. The crew consisted of a 
variety of nationalities.
77
  
On the 13th March, 1944, the ship was sunk in the middle of the Atlantic Ocean by the 
German submarine No. 852, commanded by the first accused, Heinz Eck. Apparently the 
majority of the members of the crew of the “Peleus” got into the water and reached two rafts 
and wreckage that was floating about. The submarine surfaced, and called over one of the 
members of the crew who was interrogated as to the name of the ship, where she was bound 
and other information. The submarine then proceeded to open fire with a machine-gun or 
machine-guns on the survivors in the water and on the rafts, and also threw hand grenades on 
the survivors, with the result that all of the crew in the water were killed or died of their 
wounds, except for three, namely the Greek first officer, a Greek seaman and a British 
seaman. Finally, the Court accused four seamen for the killing of the members of the Greek 
steamship.
78
 In this case the doctor Weisspfennig violated the conditions, not depriving ships 
from protection, general protection of medical units and protection of civilian medical units.  
Next duty is respect to medical ethics. An example of the following duty is care for the 
wounded soldiers of Iraq by US medical personnel. So, three Medevac helicopters touch 
down at Camp Speicher near Tikrit, Iraq.
79
 The medical staff — reservists from a unit based 
in Boston — quickly determines the men, all Iraqis, are hurt badly. They took the victims to 
the surgery, and later they were stabilized. There are hundreds of such examples when the 
doctors help to the victim of enemies. This is how the general principle of medical care 
works. Here both duties to give care without discrimination and to respect for medical ethics 
do work. 
The next case Mukhtar Yahia Maji Al Warafi v. Obama clearly shows the role of 
identification in the work of medical personnel in armed conflicts. Warafi was detained by the 
authorities of the USA for being a member of Taliban group. In its turn, the man claimed that 
he was a doctor. Due to the absence of any specific emblems on his clothes, no one believed 
in it.
80
 Warafi filed an appeal, but the Court rejected it as he could not prove that he qualifies 
as Article 24 of First Geneva Convention personnel.
81
 Another fact that is not in favor of the 
petitioner is that he carried weapon and even used it. 
2.3 Protected Status of medical personnel 
The protection afforded to the medical and religious personnel, medical units and transports is 
identical to the protection of sick, wounded and shipwrecked.
82
Speaking about both medical 
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and religious personnel, they should be protected and respected at all times.
83
This means that 
they cannot be targeted the way enemy combatants can, moreover, they should be assisted 
when the issue concerns the performance of their professional duties.
84
It is worth mentioning 
about specific status of permanent military medical and religious personnel, while they are 
members of the armed forces, they are considered as non-combatants. So if they are captured, 
they will not be considered to be POWs
85
, on the contrary they will enjoy the benefits that 
flow out of this status.
86
Concerning temporary military medical and religious personnel, they 
can be as much combatants as they are medical staff and become POWs, but they should be 
employed in their medical or religious duties according to the needs of other POWs.
87
 
Medical units cannot be subjects to reprisals
88
 and their unhampered employment must be 
ensured at all times.
89
 For providing respect and protection of the following objects, States are 
recommended to notify each other of the location of their fixed medical units. Of course, 
medical units should be located and used at adequate distance from military objectives in 
order to prevent collateral damage.
90
All the most so, they may not be used to shield military 
objectives.
91
However, the absence of notification between the Parties to the Conflict does not 
absolve them from respecting and protecting medical units. Every belligerent is under the 
obligation of preventing the damage and destruction of medical units by taking necessary 
precautions according to Article 57 of Additional Protocol I (AP I) that stipulates:  
With respect to attacks, the following precautions shall be taken: (…) b)   an attack 
shall be cancelled or suspended if it becomes apparent that the objective is not a 
military one or is subject to special protection or that the attack may be expected to 
cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a 
combination thereof, which would be excessive in relation to the concrete and direct 
military advantage anticipated….. 
In case medical units of military medical service fall into the hands of the adversary, their 
personnel is entitled to continue the care for the wounded and sick until the capturing armed  
forces take over.
92 The buildings, material and stores of fixed medical establishments may not 
be diverted from their purpose as long as they are required for the care of wounded and sick, 
unless commanders of forces in the field need to make use of them in case of urgent 
emergency. In such a case they should make previous arrangements for the welfare of the 
wounded and sick who are cared for in them.
93
 
Concerning medical transports, AP I repeats again general protection and respect due in its 
Article 21 for medical vehicles. Consequently, the medical transports the same protection as 
medical units. They cannot me captured or attacked. The situation is the same with medical 
ships and craft. However, initially they were strictly protected: they could not operate unless 
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the parties had a special agreement.
94
AP I soften the following provision, depending on 
whether the aircraft flies over friendly, neutral or enemy-held land or sea.
95
 
2.3.1 International instruments providing protection of medical personnel 
The main international instrument, providing legal protection of medical personnel during 
armed conflicts are four Geneva Conventions that are sometimes called “Geneva Law”. 
Besides it, there are other instruments, as:  the customary rules of international humanitarian 
law, the Resolutions of Security Council of United Nations. 
Rule 25 of IHL states that: 
 Medical personnel exclusively assigned to medical duties must be respected and 
protected in all circumstances. They lose their protection if they commit, outside their 
humanitarian function, acts harmful to the enemy.  
The following legal framework emphasizes that medical personnel must not only be protected 
but also respected. According to the UK Military Manual, the term “respect and protection” 
means that medical personnel “must not knowingly be attacked, fired upon, or unnecessarily 
prevented from discharging their proper functions”.96  Spain’s LOAC Manual states that 
protection includes the duty to defend, assist and support medical personnel when needed.
97
  
Speaking about legal protection of medical personnel, it is also necessary to consider the 
cases, when medical units and medical transports may lose their protection when they commit 
acts harmful to the enemy.
98
Although, there is no express provision of cessation of protection 
of both medical and religious personnel, the same would apply to them.
99
 
The term “harmful” is so broad: it includes all the actions, the purpose or effect by which one 
facilitates or impedes military operations so as to harm the adversary.
100
As stated in the 
Commentary to the AP I the term   
refers not only to direct harm inflicted on the enemy, for example by firing at him, but 
also to any attempts at deliberately hindering his military operations in any way 
whatsoever.
101
  
The commentary to the article 21 of GC I lights the following examples given to interpret the 
expression “harmful”:  
the use of a hospital as a shelter for amble-bodied combatants of fugitives, ads an arms 
or ammunition dump, or as a military observation post; another instance would be the 
deliberate siting of a medical unit in a position where it would impede an enemy 
attack. 
102
 
The last example is specially prohibited under the Article 12 of GC I. However despite its 
comprehensiveness the following acts are not considered “harmful”: when the unit is guarded 
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by a picket, by sentries or by an escort; when small arms and ammunition are discovered, 
found to be taken from the wounded and sick and have not, as of yet been handed over to the 
proper services; and lastly, when members of the armed forces or other combatants are found 
in the unit due to medical reasons.
103
Furthermore, medical units will not lose their protection 
if they are involved somehow into acts harmful to the adversary while carrying out their 
humanitarian functions: for example, an ambulance transporting wounded and sick which 
breaks down in the middle of the bridge ,hindering the movement of enemy troops does not 
lose its protection since it is employed in a humanitarian mission.
104
Another important issue is 
that if medical units commit acts harmful to the enemy they should be warned before being 
attacked in accordance with the principle of precaution.
105
 The period of respite must be 
reasonable, but its limit was not specified. It will vary according to each particular case. As 
stated in the commentary on Article 21 of the First Geneva convention:  
 (...) one thing is certain, however.it must be long enough either to allow the unlawful 
acts to be stopped, or for the wounded and sick who are present with the unit to be 
removed to a place of safety.
106
 
Although, the term “harmful” is quiet broad in the case of medical units and transports, it is 
more restricted with regard to medical and religious personnel
107
 and might correspond more 
to the element of “act of hostilities”. For both civilian and military medical and religious 
personnel to be equipped with light individual weapons for purposes of self-defense or for 
defense of their patients against looters does not entail loss of protection.
108
 On the other 
hand, if they use these weapons outside of defensive purposes for themselves or their patients, 
for example to resist capture, they can be attacked. In that regard, whether or not the notion of 
“harmful” act corresponds with the notion of “direct participation in hostilities” and the 
consequences of loss of protection ,especially for military medical and religious personnel is a 
matter of the discussion by legal scholars today.
109
 
Furthermore Rule 30 of international humanitarian law strictly prohibits any attacks against 
medical and religious personnel, including objects marked with distinctive emblems.
110
 The 
Statute of International Criminal Court qualifies  
the intentionally directing attacks against buildings, material, medical units and 
transport, and personnel, using the distinctive emblems of the Geneva Conventions in 
conformity with international law  
 as a war crime in both international and non-international armed conflicts.
111
 The following 
provision also includes attacks against persons and objects displaying a distinctive emblem or 
other method of identification, such as the distinctive signals, indicating protection under the 
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Geneva Conventions.
112
 The consequence of the following rule is the condition to respect 
distinctive emblems for their proper use.  
Due to the difficulties, in distinguishing between a soldier with medical duties and a 
combatant, or a vehicle, transporting the wounded and one, used for transporting ammunition, 
humanitarian law installed the use of distinctive emblems which will facilitate parties to the 
conflict not to target medical and religious personnel and medical objects, but to ensure their 
respect and protection.
113
 International humanitarian law recognizes four such emblems: the 
Red Cross, the Red Crescent, the now abandoned Red Lion and Sun, and the recent Red 
Crystal.
114
 According to Article 18(1) of AP I: 
 “Each Party to the conflict shall endeavor to ensure that medical and religious 
personnel and medical units and transports are identifiable”  
with these emblems. Therefore, the following emblems are usually displayed on 
flags,buildings,ambulances,armlets ,clothes,headgear of both medical and religious 
personnel.
115
In case medical personnel or a medical object is not marked with distinctive 
emblem,but can be recognised as such,they still cannot be targeted.The Commentray to AP I 
in §746 gives the following explanation to the recognition of MP:  
“ The right to respect and protection of medical personnel and medical objects would 
be meaningful, if they could not be clearly recognized. The Parties to the conflict 
therefore have a great interest in seeing that such personnel and objects can be 
identified by the enemy. Thus the rule laid down here is in the interests of those who 
are responsible for observing it.In fact,it would be medical personnek aand medical 
objects of the party concernded that would suffer from poor means of identification 
and which could become the target of an anemy that had not identified them. Yet it 
must be emphasized that the means of identification do not constitute the right to 
protection, and from the moment that medical personnel or medical objects have been 
identified, shortcomings in the means of identification cannot be used as a pretext for 
failing to respect them.”116  
The whole system relies on trust of proper use of the emblem; the Conventions install an 
obligation for parties to control the use of the emblem. Moreover, the unfaithful use of the 
emblem is seen as grave breach of IHL.
117
 
Besides the Geneva Conventions, its Additional Protocols contain provisions regarding the 
protection of MP. Thus, Additional Protocol I also states that “if needed, all available help 
shall be afforded to civilian medical personnel in an area where civilian medical services are 
disrupted by reason of combat activity”.118 Additional Protocol II requires that medical 
personnel “be granted all available help for the performance of their duties”.119 
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Despite the full protection, MP may lose it, if they commit acts harmful to the enemy.
120 The 
following rule applies to both international and non-international armed conflicts.  
To conclude, there is no specific provision in Geneva Law concerning the respect and 
protection of medical and religious personnel, medical units and medical transports. In 
general, religious and medical personnel are protected the way sick, wounded and 
shipwrecked do. However, the protection of military medical personnel is different. Their 
protection depends on the character of their medical missions whether they are permanent or 
temporary. Permanent military medical and religious personnel cannot become a prisoner, 
once they are captured. On the contrary, temporary military medical personnel once captured 
are considered to be a prisoner of war. Anyway both medical and religious personnel must be 
protected and respected . 
Chapter 3. The ways to improve the level of protection of medical personnel 
in armed conflicts 
As you can see the level of protection of medical personnel during armed conflicts is rather 
poor, and it does not make medical staff feel safe. The last chapter will offer some ways to 
improve the situation and will focus on the already existing gaps in the international law. 
    3.1 What prevails on the other: being a doctor or a human? 
The policy against terrorism, including laws and counterterrorism measures, sometimes may 
come into tension with principled humanitarian action and medical ethics.
121
 Thus, the 2013 
Norwegian Refugee Council and OCHA report identified three levels at which 
counterterrorism measures can affect humanitarian action - structural, operational and 
internal.
122
  
• Structural impacts affect the framework of humanitarian action itself, including the ability of 
organizations to stick to the humanitarian principles and engage with non-state armed groups.  
• Operational impacts affect program decisions, including self-censorship and restrictions 
imposed because of perceived risks.  
• Internal impacts refer to the increased administrative burden on humanitarian organizations, 
and the affect that coordination between them has.
123
 
As described above, some laws penalizing support to designated terrorist organizations may 
criminalize various forms of humanitarian occupation with those groups, including different 
ways of humanitarian aid such as:  negotiating access and security guarantees to deliver needs 
- based assistance to the civilian population and to provide medical care to the wounded or 
sick.
124
 In such circumstances, principled humanitarian actors are faced with a dilemma: 
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forego medical activities foreseen by international humanitarian law (and mandated by 
medical ethics), or conduct such activities but risk criminal prosecution or other forms of 
sanction. Indeed, counterterrorism measures have adversely influenced on the ability and 
willingness of medical and humanitarian staff to deliver humanitarian aid such as medical 
assistance to wounded and sick fighters, visits to the detainees, first-aid training, and 
international humanitarian law training for fighters.  
Regulation with host-state or donor counterterrorism frameworks may require organizations 
to violate the core principles of the international humanitarian law: impartiality, neutrality, 
humanity, and independence.
125
 The following framework might put at risk humanitarian 
actors’ long-term access to civilian populations in need and undermine their security. In 
addition to what some have described as this “structural” impact, counterterrorism laws and 
regulations have an impact within and among humanitarian organizations.
126
  
Counterterrorism laws and regulations can also impede transparency and coordination among 
humanitarian organizations, as uncertainty and concerns over legal liability may make them 
reluctant to share information with other organizations.
127
 Therefore, humanitarian 
organizations may modify its activities or even finish their operations in order to avoid 
violating counterterrorism laws and policies or related provisions in funding agreements. 
Moreover, they may also reduce needs-based assistance to avoid responding to beneficiaries 
who may be connected to or residing in areas controlled by designated terrorist groups.  
For example, there are two legal acts in Nigeria that are devoted to the counterterrorism 
police: Terrorism (Prevention) Act of 2011
128
 and Terrorism (Prevention) (Amendment) Act 
of 2013
129
, that contain a broad list of acts qualifying a notion of “terrorism”. The list of acts 
that are contained in the notion “terrorism” includes “an act which disrupts a service but is 
committed in pursuance of a protest.”130 Moreover, anyone who “knowingly” and “directly or 
indirectly willingly…omits to do anything that is reasonably necessary to prevent an act of 
terrorism” or “assists or facilitates the activities of persons engaged in an act of terrorism” is 
also liable under this law.
131
 Regarding medical and humanitarian actors, support to terrorism 
includes the provision of “material assistance,” “transportation,” “information or moral 
assistance,”132 and “entering or remaining in a country for the benefit of…a terrorist group.” 
133
The following provisions contradict to a number of activities conducted by both medical 
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and humanitarian actors. The law also criminalizes the act of meeting with a terrorist group, 
which is problematic for humanitarian actors as the medical staff may need to meet with the 
representatives of a designated terrorist group to discuss their access to areas where the 
medical care is necessary for people.
134
  
Financing of terrorism is also criminalized and includes making “funds, property or other 
services” available “by any means” to individuals or groups designated as “terrorist.” 135The 
provision of financing is crucial, but rather broad and contains no exemption for medical care 
or humanitarian aid. In 2012, a doctor was arrested and, although not formally charged, was 
held in detention for having carried medical equipment used to provide medical services to 
members of Boko Haram (which is a jihadist militant organization).
136
 In May 2016, he sued 
the government, demanding that the Federal High Court in Abuja declare his four-year 
detention illegal, unconstitutional, and an infringement on his fundamental rights to personal 
liberty.
137
 In June 2017, a federal judge ordered the Attorney General of the Federation of the 
Nigerian Army to produce Dr. Abba in court. In response to reports that Dr. Abba was 
“missing,” the judge stated that as there was a record of charges filed in 2015 against Dr. 
Abba, authorities must know his location.
138
 As of this date, the status of Dr. Abba’s trial, the 
outcome of his lawsuit, is not clear.  
The Nigerian government has prevented humanitarians from engaging with Boko Haram and 
restricted humanitarian access to areas under the group’s control.139 It has accused 
organizations attempting to access those areas of diverting aid and supporting terrorism and 
has put in place a burdensome registration process for NGOs, requiring background checks 
for all their staff. The base for the following measure was the security of both medical staff 
and civilian population.  These restrictions have damaged principled humanitarian action, 
with few organizations seeking to access areas Boko Haram controls. 
140
 
Humanitarian organizations may limit needs-based assistance in order not to respond to the 
beneficiary. Their actions are based on three reasons.  
First, regulatory frameworks may impose counterterrorism measures on them. This can 
adversely change or restrict funding and support of any kind for humanitarian operations.  
Second, humanitarian actors and medical staff may face civil or criminal liability. Activities 
that risk being criminalized include providing medical care to individuals belonging to 
designated terrorist groups, engaging with such groups in transactions and logistical 
arrangements necessary to access civilian populations, or engaging in other humanitarian 
activities foreseen by IHL with a member of a designated terrorist group or an individual 
considered to be associated with that group.
141
 Individuals engaged in such forms of 
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humanitarian action—as well as the organizations with which they are affiliated—may face 
liability under the laws of a number of states, including those party to an armed conflict, the 
state where the organization is registered, donor states, or states whose laws apply 
extraterritorially.  
Third, the legal risks related to the behavior described above may cause individuals and 
organizations to self-regulate, so-called “chilling effect” of counterterrorism measures.  It has 
arisen, in part, due to confusion as to the types of actions that may constitute prohibited forms 
of support to terrorism under counterterrorism legislation and as to whether individual staff 
members are at risk of prosecution or other forms of sanction.   
   3.2 The gaps in the existing mechanism of the international law concerning the 
protection of medical personnel in armed conflict 
For today there are some gaps in the international law regarding the protection of medical 
staff during armed conflicts that are not covered in any treaty. So, in the following subchapter 
the author is going to reveal them. It is worth mentioning, that medical care is regulated by the 
international humanitarian law, human rights law and even international criminal law both in 
international armed conflicts (IAC) and non-international armed conflicts (NIAC). Despite 
imposing extensive obligations on the parties, international humanitarian law treaties and 
customary humanitarian law do not cover all facets of impartial wartime medical care. Here 
are five areas of current practice that international humanitarian law does not regulate or that 
it regulates non-comprehensively.  
First, in regard to NIACs to which Additional Protocol II does not apply, international 
humanitarian law lays down, in Common Article 3 and customary IHL applicable to NIAC, 
relatively few medical-care measures. (Where applicable, the Rome Statute of the 
International Criminal Court may supplement these provisions for NIACs meeting that 
instrument’s threshold of application)142.  
Second, states are unwilling to spread all of the types of protection to medical personnel in 
NIACs comparing to the fact, that they have established such protection for certain medical 
personnel in IACs. IHL treaties do not regulate the capture or retention of medical personnel, 
but they do at least for certain personnel. In non-international armed conflicts Common article 
3 does not highlights in separate group medical personnel, units and facilities. Consequently, 
the physicians are under the same protection as civilians are. However, Additional Protocol II 
selects separately medical personnel, transports and units.
143
 Moreover, the ICRC 
Commentary
144
 supports the view of AP II by letting both state and non-state organized armed 
groups assign those personnel, units and transports. A terrorist designation does not remove 
that assignment authority established under IHL. 
Third, neither AP I nor AP II contains an exact definition of the notion “medical ethics”. 
Because of this, contracting states may interpret it in a broad way. It is crucial to mark clearly 
                                                                                                                                                                                     
https://www.icrc.org/en/doc/assets/files/red-cross-crescent-movement/31st-international-conference/31-int-
conference-ihl-challenges-report-11-5-1-2-en.pdf . Accessed November 5, 2018. 
142
 See Articles 8(2)(d) and (f) of the Rome Statute of the International Criminal Court. Available at: 
https://www.icc-cpi.int/nr/rdonlyres/add16852-aee9-4757-abe7-9cdc7cf02886/283503/romestatuteng1.pdf . 
Accessed November 5, 2018. 
143
 Art.9 AP II 
144
 ICRC, Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 
1949, p. 1420, § 4660 –4666 
27 
 
how to implement the concept, on which many protections (including those against 
punishment for care to the enemy) are based.  
Fourth, where they exist, IHL protections against being compelled to denounce patients to 
authorities are weak. Those protections subject the international legal norm to varying 
domestic legislations.
145
  
And fifth, extant IHL contains no explicit safeguards for a key set of contemporary 
caregivers: those seeking to travel to conflict areas to provide impartial wartime care to all 
wounded and sick persons—fighters hors de combat and civilians alike. The following 
provision shows that on practice physicians more and more run into the misunderstanding of 
the authorities. Consequently medical staff is prosecuted instead of handling the situation. 
Besides the IHL, that establishes the most highly regulated set of international legal 
provisions concerning medical care in armed conflict, two additional international law fields: 
international human rights law ( IHRL) and international criminal law (ICL) may apply 
alongside of, or in  a complementary manner.  
International Human Rights Law 
While IHL on it nature came up to regulate the interstate wars, IHRL arose out of an attempt 
to regulate as a matter of international law and policy the relationship between the 
state(through its officials)  and its population. Unlike the relatively narrow war-related field of 
IHL, IHRL spans a constantly rising range of dealings that an individual, community, or 
nation may have with the state. In recent decades, the interaction between the following fields 
of international law has been the subject of increased jurisprudential treatment by states.  
The precise links between the two branches of public international law have also deserved to 
be commented. It is necessary to consider three issues. First, whether IHRL applies 
extraterritorially meaning that states bring all their obligations with them when they take part 
in the wars outside of their territories. Second, whether non-governmental armed groups have 
IHRL obligations. And third, what is the appropriate procedure to use when discerning the 
content of a particular right under the relevant framework. Any of these questions 
significantly affects the practical scope of international law protections for wartime medical 
care for terrorists. That is because in general the protections for medical personnel and units 
regulated much more specifically and comprehensively under IHL than IHRL.  
Unlike IHRL, there is no disagreement with the view that at least some IHL norms apply in 
armed conflicts involving terrorism. Nonetheless, IHRL may support IHL safeguards for 
impartial wartime medical assistance. IHRL may do so by supporting the normative 
framework for medical care in conflicts involving terrorism where IHL plays a weaker role: in 
situations of armed conflicts where the state is not a party to the relevant Additional Protocol 
and where the state debates the applicability of customary IHL. For example, commentators 
have argued that the IHRL rights to life and health may strengthen cognate IHL provisions.
146
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In addition, the IHRL principle of legality may somehow defend medical caregivers from 
abuses flowing from uncertain definitions of terrorism-related offenses.
147
  
International Criminal Law 
Internal affairs traditionally supposed to be especially the prerogative of the state, after the 
World War II became matters of international concern. In addition to developing treaty 
provisions on non-international armed conflicts through Common Article 3 for instance, this 
shift was reflected in the jurisprudence of international criminal tribunals in Germany and 
Japan and in the rise of IHRL. Later, in the 1990s, these developments were complemented by 
the revival of ICL mechanisms. In general, ICL imposes individual liability for international 
crimes, such as war crimes, crimes against humanity, and genocide. While it is not designed 
to fill substantive gaps in the legal regime, ICL helps to strengthen IHL protections for 
impartial wartime medical care.
148
 Moreover, it does so by imposing individual criminal 
responsibility for certain serious violations of IHL related to medical activities. Those include 
violations laid down in the grave breaches regime introduced in GCs I–IV and subsequently 
strengthened in AP I. 
 
    3.3 Recommendations on the strengthening of legal framework on the 
protection of medical personnel in armed conflict 
Looking at all the issues related to the protection of medical personnel during armed conflicts, 
one may conclude that the following field of law requires supplementary studying. The legal 
instruments that regulate the protection of medical personnel do not contain provisions about 
the status of medical personnel. It is known, that medical staff is protected as the civilians do, 
providing temporary assignment. In case the physicians are hired on the base of constant 
assignment they possess a special type of protection as religious personnel do. It is necessary 
to include various types of sanctions not only for people but also for the states that carry out 
their obligations in bad faith. 
 Another fact, requiring the detailed consideration is the counterterrorism policy of states that 
often oppose the principles of international humanitarian law. First of all, it is necessary to 
describe precisely which actions are included into the notion “terrorism”, as each State 
interprets it as it can. Consequently, the State’s authorities prosecute medical staff for their 
activities, as after the recovery the terrorist group become stronger. Such actions are 
considered as the help to the designated terrorist group. Secondly, due to the absence of legal 
provisions that would contain some algorithm of actions that physicians should take when 
facing the question: to save a life of terrorist and be imprisoned or let him die but stay free? 
All UN resolutions and other UN policies that refer to counterterrorism should contain an 
exemption for humanitarian activities, including the provision of medical care, and states 
should adopt such exemptions domestically. Member states, UN entities, humanitarian actors, 
counterterrorism and sanctions experts should work together to craft exemptions with clearly 
defined norms, that are adapted to the situation at hand, and that adequately protect actors 
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engaged in humanitarian operations. This will ensure that counter terrorism measures do not 
run counter to principles states have endorsed through IHL treaties.  
These exemption clauses should also cover local actors that are not necessarily identified as 
humanitarian actors but are the most impacted by counterterrorism measures. The exemption 
in the Somalia sanctions regime has set an important precedent that should be built upon and 
expanded.
149
 In 2010 the UN Security Council adopted the resolution 1916, that contained the 
humanitarian exemption:  
(…) The obligations imposed on Member States…shall not apply to the payment of 
funds, other financial assets or economic resources necessary to ensure the timely 
delivery of urgently needed humanitarian assistance.
150  
Although it is worth mentioning that the exemption only applies to UN agencies, their 
partners, and organizations with UN-observer status, not to all humanitarian actors. Crucially, 
it is also not mandatory for states to include the exemption in domestic law.
151
 At the regional 
level, the exemption in the EU Directive on Combating Terrorism also represents an 
important good practice.
152
  
Here is a list of recommendations that the states should take in order to reduce the tensions of 
the influence between the counterterrorism measures and the provisions of IHL on the 
protection of the impartial medical care: 
 All UN resolutions and other UN policies that pertain to counterterrorism should 
contain an exemption for humanitarian activities, including the provision of medical 
care, and states should adopt such exemptions domestically; 
 Every relevant UN counterterrorism measure should continue to reiterate that counter 
terrorism efforts need to comply with both international human rights law and IHL, 
and acknowledge obligations under IHL related to relief operations and medical care; 
 Humanitarian actors should engage with UN counterterrorism structures more 
actively, strategically, and systematically; 
 UN bodies that engage in counterterrorism should systematically include humanitarian 
actors in relevant conversations; 
 Counter-Terrorism Executive Directorate should better integrate IHL considerations 
into its work; 
 Counter-Terrorism Executive Directorate could also consider including questions 
related to IHL in its Detailed Implementation Survey to at least raise awareness of the 
potential of counterterrorism efforts to impact medical care and impartial humanitarian 
action; 
 The Office of Counter-Terrorism should better integrate IHL considerations into its 
work; 
 Member states, UN entities, humanitarian actors, counterterrorism and sanctions 
experts, and other stakeholders should step up efforts to start a wider political 
discussion, particularly in New York, on the tensions between counter terrorism and 
humanitarian action, including medical activities. 
Distinctive emblems that are displayed at the transports, units of medical personnel and even 
at their uniform serves  not to protect them from being targeted ,but rather to highlight them 
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out of other groups of participants of the hostilities. There are lots of examples when the 
medical staff becomes target. Despite already existing provisions, under which medical 
personnel cannot be targeted or killed. On practice there is no solution for the following 
problem. The only thing we can do is make the waging parties through their consciousness 
not to involve medical personnel into the hostilities. Another thing is the proposal for 
physicians to wear body armour in order to protect a part of organism and even armour 
vehicles. In theory it would defend both medical transports and units. However, on practice 
the body armour is hard to wear and it will distract medical staff from doing their job. 
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Conclusion  
 
The protection of medical personnel, its units and facilities is one of the crucial ones 
nowadays. The world community has already showed its concern about the situation, by 
releasing the UN Security Council Resolution 2286, which is devoted to the protection of 
medical care in armed conflicts. However, the following measures cannot recommend the 
obligatory enforcement of the document, as waging parties violate the norms of international 
law. 
According to the statistics of WHO there is a tendency of decreasing the number of victims in 
armed conflicts. The following fact serves as a proof that the situation improves, but still the 
best result will be when there are no victims. The following aim is really hard to achieve. 
The legal framework, protecting medical personnel in armed conflicts needs revision, as it 
does not cover all the situations that may take place on practice. Another thing is that 
physicians often deal with the dilemma: either save the victim and get in prison, or stay free 
and break the Hippocratic oath. The internal legislation of countries should contain the 
provisions with the certain instructions what to do when the participants of designated 
terrorist groups need medical assistance. Moreover, it is necessary to make the notion 
“terrorism” as narrow as possible, as the problems arise due to the different interpretation of 
the concept. 
Regarding the status of protection of medical staff, it depends on the duration of doctor’s 
assignment and the side by whom they were hired. Thus, the respect and protection of medical 
personnel lasts until they carry out their duties and only if they are assigned by a party to a 
conflict. With regard to other physicians, they enjoy the same protection as the civilians do. 
Naturally, if any doctor takes direct part in the hostilities, he loses its protection. 
With the regard to all above mentioned, one may conclude that still the protection of medical 
personnel in armed conflicts does not provide fully. Their participation in armed conflicts is 
dangerous not only because of the possibility to die, but also because you may be imprisoned 
for carrying out your professional duties. Warring parties should always remember that the 
main aim of medical personnel in the hostilities is saving a life, that’s why they deserve 
special treatment and respect. 
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